HAREY E YATES QQ

| BLA 94-145 Deci ded April 30, 1997

Appeal froma decision of the New Mexico Sate Gfice, Bureau of Land
Managenent , uphol di ng i ssuance of Notices of Incidents of Nonconpliance
Nos. NM067-94- DE- 006 and NV 067- 94- D& 008 ( SDR 94-003) .

Rever sed.

1.

Q| and Gas Leases: Incidents of Nonconpliance

An incident of nonconpliance issued for having an
unapproved energency pit at a well site wll be
reversed where the record discloses that the pit was a
wor kover pit constructed in conjunction wth reworking
operations on the well conducted pursuant to a sundry
notice filed wth BLMand approved for the record prior
to issuance of the citation.

Q| and Gas Leases: Incidents of Nonconpliance

Wter that is renoved fromthe bore of an oil and gas
wel | nay be considered to be produced water even though
it was brought to the site by the operator and i njected
intothe well as part of a reworking of the well.
However, an incident of nonconpliance citing the
operator for failure to obtain approval for disposal of
produced wat er under NIL-2B wi |l be reversed when the
water has been kept on-site in a tank and no attenpt
has been to di spose of the water.

APPEARANCES Enest L. Carroll, Esq., Artesia, New Mexico, for Appel |l ant;
Arthur Arguedas, Esg., Ofice of the Held Solicitor, Santa Fe, New Mexi co,
for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE GRANT

Harvey E Yates Gonpany (VYates) has appeal ed froma Novenber 1, 1993,
Decision of the Deputy Sate Drector, New Mexico Sate (fice, Bureau of
Land Managenent (BLMN), uphol ding two Notices of Incidents of Nonconpl i ance

(INC s) issued by the BLM Carl sbad Resource Area dfi ce.

Yat es appeal s the

i ssuance of the INCs arguing that they did not identify a violation of the
terns of relevant statutes, regulations, |eases, or notice to | essees.
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h Getober 12, 1993, a field inspection was conducted of the Travis
Deep Lhit No. 4 well site, which led to issuance of the INCs. Yates
requested a Sate Orector reviewof those INCs, both of which cited Yates
for mnor violations of Notice to Lessees (NIL) 2B 1/ and the regul ati ons
at 43 CF.R 8§ 3162.5-1. The first INC (NVM067-94-D=006) cited Yates for
havi ng two energency pits on the | ocati on when there was approval for only
one. The corrective action required by the INCwas to renove trash from
the energency pit south of the well, dispose of the trash properly, and
then backfill and level the pit. The record reflects that the pit was
cl eaned and backfilled as of Gctober 15, 1993. The second | NC (N 067- 94-
CE-008) cited Yates for failure to have a nethod of water di sposal on
the record. The corrective action required was to submt an application
for approval of the nethod of disposal. This record indicates an
appl i cation was subsequently filed wth BLMon Qctober 19, 1993. Both
INC s were upheld by the Deputy Sate Orector, Lands and Mnerals, in the
Deci si on on appeal .

n appeal, Yates contends that | NC NVM067-94-DE-006 incorrectly cited
it for having two energency pits on the location. It asserts that the pit
for which it was cited was in fact a workover pit recently used in
rewor ki ng operations conducted on the well in 1993 2/ and that it was not
an energency pit. Yates notes that by a copy of Sundry Notices and Reports
on Wl |s (Form3160-5) (sundry notice) filed wth BLMon August 19, 1993,
(Ex. 5toBrief on Appeal ), it notified BLMof its intent to vor kover the
Travis Deep Lhit No. 4 Vél1. The sundry notice was accepted for the record
by BLMon Qctober 4, 1993. Yates argues that an energency pit may not be
used for norrmal workover procedures.

Yates maintains that the construction and use of the workover pit was
consi dered a necessary and accepted part of the workover process and that
the pit was dry and awaiting reclanation (refilling and grading) at the
tine the citation was issued. Yates also asserts that it is the general
practice of operators to dig pits in conjunction wth drilling, redrilling,
reworking, deepening, or plugging well operations. Further, Yates points
out that section M of NIL-2B specifically authorizes the terrporary use
of unlined surface pits for handling or storage of fluids used in
drilling, redrilling, or reworking a well. It also asserts that NIL-2B
does not require a special permtting process for such tenporary surface
pits.

1/ 40 Fed. Reg. 57814 (Dec. 12, 1975). Athough NIL-2B was super seded
effective Oct. 8, 1993, by Qnshore Q1 and Gas Qder Nb. 7, 58 Fed. Reg.
47354, 47359 (Sept. 8, 1993), BLMconcedes on appeal that the operations at
i ssue were commenced before that date and are governed by the provisions of
NTL- 2B.

2/ The well at issue was originally drilled pursuant to an application
for permt to drill (APD approved by the Departnent of the Interior on
Sept. 28, 1978.
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Wth respect to the INCinvolving produced water, Yates asserts that
the water is not properly considered to be produced water covered by NIL-2B
and that, even if it is enconpassed in a broader definition of produced
water, no arrangenent had been nade for disposal of the water at the tine
the INC was issued and, hence, the INCwas inproper. Yates states that
the wel | has never produced any water in its 15-year history. The water
at issue is water that Yates transported to the site and injected into the
well toaidinthe reconpletion process. It is noted that the water at
issue was situated in a steel production tank since it is the last of the
i njected wat er which was recovered on resunption of production of
hydrocarbons. Yates insists that this water is properly distingui shed from
produced water wthin the neaning of NIL-2B, which includes water actually
produced fromthe fornation fromwhich the production of hydrocarbons was
bei ng obtained. In support of its contention, Yates has produced a copy
of a checklist for approval of disposal of produced water noting that the
information required by BLMas part of the approval process includes the
nane of the fornation producing the water and the nunber of gallons per
day produced.

In response, BLMargues that water collected froma well requires
proper disposal regardless of origin. Mreover, BLMpoints out that an
inspector cannot tell if water in a tank is produced or workover water.

In this case, BLMsays bot h hydrocarbons and water were stored in the sane
production tank, and in order to renove the hydrocarbons, the water woul d
have to be renoved and di sposed of properly, requiring a permt.

In his reviewof the citations, the Deputy Sate Drector concl uded
that the fact that the pit was a workover pit and not an energency pit
was not gernane because under 43 CF. R § 3162.5-1(a) operations nust
conply wth an approved plan. He upheld the citation for the assertedly
unapproved pit, finding that Yates only had approval for one pit on this
location. Inits answer to Yates's brief, BLMsimlarly does not argue
that the second pit on the site is an energency pit. It is acknow edged
by BLMthat a workover operation necessarily involves a pit and that its
acceptance of Yates's sundry notice of intent to conduct a workover
operation can be construed to be an acceptance of the construction and use
of the workover pit. However, BLMcontends that either type of pit
requi res specific approval under section VI of NIL-2B. Regardi ng the water
found in the production tank, the Deputy Sate Drector found that the
net hod of disposal of water requires approval regard ess of whether or not
the water |eaves the location. Hence, he upheld the citation for failure
to obtain approval of a neans of disposing of that water.

[1] As athreshold natter, we note that | NC NV 067-94- & 006 was
i ssued for having two energency pits when there was approval for only one.
Appel  ant was not cited for having an unaut hori zed workover pit, yet the
record establishes and BLM acknow edges that the pit at issue is a workover
pit, not an energency pit. Thus, onits face the INCis inproper. The
burden i s upon the appellant to establish error in the I NC under appeal .
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See Gynberg Petroleum ., 137 IBLA 81 (1996). This burden is satisfied
when an operator has shown that a pit which was cited as an unapproved
energency pit was in fact a pit associated wth well drilling operations
authorized in an APD  Yates Petrol eum Gorp., 91 | BLA 252, 260-61 (1986).
In this case, Yates has shown that the cited pit was a workover pit
associated wth reworking operations on the well. These operations were
perforned pursuant to a sundry notice filed wth BLMin August 1993 and
accepted for record by BLMin Qctober 1993 prior to issuance of the
citation. In these circunstances, we find that Yates has sustai ned the
burden of show ng that the INCwas issued in error. . Pete V. Garlson,
136 | BLA 214 (1996) (A decision inposing admnistrative sanctions agai nst
the hol der of a permt is properly vacated where the record does not
support the basis given by BLMfor invoki ng sanctions).

A though BLM contends, on appeal, that it is "comon practice" to
require specific approval of a workover pit under section M of NIL-2B,
we find no | anguage in NIL-2B to support such an assertion. Section M
of NTL-2Bis entitled "Tenporary Wse of Surface Aits.” Paragraph 1 of
section M states that "[u]nlined surface pits nmay be used for handl ing or
storage of fluids used in drilling, redrilling, reworking, deepening, or
pluggi ng of a well provided that such facilities are pronptly and properly
enptied and restored upon conpl eti on of the operations.” (NIL-2B 8§ M,
1 1) Athough NIL-2B specifies that nud or other fluids in the pits nay
not be disposed of by "cutting the pit walls" wthout prior authorization,
it does not contain any express requirenent for authorization of such pits
other than that associated wth acceptance of a sundry notice for reworking
the well. The only nention of authorization for pits is in paragraph 2 of
section M, which states that if the pits are retai ned as energency pits
they require authori zati on.

[2] The second I NC on appeal , | NC NM067-04- D& 008, was issued for
failure to have an approved nethod of disposal on file wth BLMfor the
produced water found in the production tank. There is no definition of
the term"produced water” either in NTL-2B or in the regul ations. The NIL
does speak of water produced fromoil and gas wells, and standi ng al one
that phrase might be read to support Yates's definition of water actually
produced fromthe formation fromwhich the production of hydrocarbons is
bei ng obtai ned. However, while the purpose of NIL-2Bis not explicitly
stated inthe NIL, it is clear that the purpose is to ensure that water
that nay be contamnated i s disposed of in such a fashion as not to
endanger ground or surface water or aninal, plant, or aquatic life. See,
e.g., NIL-2B 1V (1), (3). The history of NIL-2B supports this view Wen
NTL- 2B was pronmul gated it was based on authority prescribed in 30 CF. R
§ 221.4 and § 221.32 (1975). 3/ The regulation at 30 CF. R § 221.32

3/ Theregulation at 30 CF. R 8§ 221 was redesi gnated and anended at
48 Fed. Reg. 36583, 36584 (Aug. 12, 1983).
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dealt specifically wth pollution and surface danage, stating that the
| essee shall not pollute streans or underground water or danage the
surface, and it dealt wth the disposal of useless liquid products of
wells. The requirenent of water analysis in NIL-2B, regard ess of the
net hod of disposal chosen, shows that the concern was to protect the
envi ronnent .

To decl are that water whi ch has been brought to the site and used
inthe reworking of a well does not have to be di sposed of in accordance
w th NIL-2B woul d be to decl are such water is of no environnental concern,
which is contrary to the purpose of NIL-2B and the regulations at 43 CF. R
§ 3162.5-1, which require the operator to conduct operations in a nanner
which protects environnental quality. Véter which has been injected into
the well may be as contamnated as any water that cones fromthe fornation.
Yates says that once the bulk of the water it injected was recovered it
hooked the well up to the production line to mnimze the waste of
hydr ocarbons in conjunction wth the reconpl eti on process. This neant that
the remai ning water woul d be recovered after the well was put back in
production and woul d be mixed in wth the hydrocarbons and thus produced
w th those hydrocarbons. Therefore, we are unable to interpret the term
produced wat er to exclude any water whi ch energed fromthe well bore even
though the water at issue was brought to the site by Yates and injected
into the well.

However, this is not dispositive of the appeal of | NC NV 067-04- D&
008. The NIL requires that all produced water be di sposed of in a nethod
approved in witing. 4 Nowhere does NIL-2B state when that approval nust
be obtai ned, other than prior to disposal. The water at issue was
contained in a steel production vessel and evidently no attenpt had been
nade to di spose of the water. Yates states, and BLMdoes not contradi ct,
that no water had been noved off the | ocation or out of this production
vessel, nor any action taken whatsoever with respect toit. V& find no
basis in NIL-2B or the regulations at 43 CF.R 8§ 3162.5-1 to sustain the
INCin the absence of an effort to di spose of the water wthout obtaining
approval . See Qaig M@iff Exploration, Inc., 132 I BLA 365, 368-69
(1995). 5/

4/ This is consistent wth the rel evant regul ati on whi ch provides that
"[a]ll produced water nust be di sposed of by injection into the
subsurface, by approved pits, or by other nethods whi ch have been approved
by the authorized officer." 43 CF R § 3162.5- 1(b) (enphasis added).

5 Inthe MGiff case, the INCwas sustained after finding that neither
the sundry notice nor other docunents requesting approval of the neans of
di sposi ng of water produced fromthe well had been filed wth BLMprior to
the citation, despite ongoi ng production fromthe well.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis reversed and the INC s are vacat ed.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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